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PERSONAL FROM JAG 


I am impressed constantly by the high quality of legal 
writing that comes to my attention both in the JAG 
Journal and in legal opinions 
proposed for signature of the 
Judge Advocate General in the 
course of official business. It 
has always been my view that 
one of the abilities most valu- 
able to any naval officer is that 
of being able to express him- 
self adequately, precisely, and 
in interesting fashion, whether 
by the spoken word or in writ- 
ing. When we stop to consider how many high level 
decisions are made on the basis of a written memo- 
randum or official letter it becomes immediately appar- 
ent what a tremendous asset an officer has if he can 
write a good letter, memorandum or article. 

Considerations akin to the foregoing play an impor- 
tant part in the detailing of legal officers since, regard- 
less of the effort they may exert, some officers are not 
able to achieve an expertness or facility in writing suffi- 
cient to permit them to hold certain assignments. In 
such cases the officers concerned are usually much more 
adapted to another type of legal work and welcome it, 
thereby permitting a more apt writer an opportunity to 
display his literary wares. By the consideration of 
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such factors in the assignments of officers, I feel we ob- 
tain optimum performance from all hands, to the benefit 
of the legal organization and the naval service. 

For some time I have had under consideration the 
award of a Certificate of Literary Merit in the Field of 
Law to authors of outstanding opinions, official letters, 
and Journal articles, as a means of recognition of the 
highly desirable writing ability to which the instant 
remarks are addressed. Such a program has now been 
commenced and will consist of the award of not more 
than ten such certificates for any calendar year. The 
original of each certificate will be delivered, for reten- 
tion, to the particular author and, if he or she is an 
officer of the armed forces, a copy will be forwarded for 
filing with the author’s record. The certificates will be 
awarded solely on the basis of literary merit in the field 
of law or a related field and work considered for such 
an award will be all matters coming to the official 
attention of the Judge Advocate General and all articles 
accepted for publication in the JAG Journal. 

The first awards to be made under the program above 
outlined are now under consideration and will be drawn 
from all pertinent subject matter for the calendar year 
1955. It is expected that these awards will be made 
prior to publication of the next issue of the JAG Journal, 
in which event an announcement of the recipients of the 
awards will be made in that issue. 
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NAVY CLAIMS 


COMMANDER IRA F. REESE, USN 


Cdr Reese is the Head of the General Claims 
Branch, Office of the Judge Advocate General 





GENERAL CLAIMS 


f*EVERAL SIGNIFICANT CHANGES in 
5 the Navy General Claims Regulations 

(NGCR) were approved recently by the 
Secretary of the Navy and are now found in Ap- 
vendix I to the 1955 Naval Supplement to the 
Manual for Courts-Martial, United States, 1951. 
t is the purpose of this article briefly to review 
ind discuss these new regulations and to point 
yut wherein changes of substance have been 
made and how they fit into the claims picture 
generally. Also, recent developments in the 
field of foreign claims will be pointed out, with 
particular attention devoted to the impact of 
the NATO Status of Forces Agreement and 
other international agreements on claims aris- 
ing in the countries affected by such agreements. 


DISTRICT COMMANDANTS’ AUTHORITY BROADENED 


Heretofore authority has been delegated to 
the Commandants of naval districts to approve 
or disapprove claims submitted to them which 
were cognizable under the provisions governing 
administrative settlement of federal tort claims 
under Title 28, United States Code, 2672 and 
Sections 750.1-750.7 NGCR.t Under the new 
regulations the authority of Commandants of 
naval districts has been extended to approve or 
disapprove claims cognizable under the Act of 
December 28, 1945 * and Sections 750.17—750.27 
NGCR under circumstances similar to those pre- 
viously applicable to claims cognizable under 
the provisions governing administrative settle- 
ment of federal tort claims under Title 28, 
United States Code, 2672 and Sections 750.1-— 
750.7 NGCR.* 





1. JAG Itr JAG: III: ALO’B: sb of 23 November 1951 to the 
Commandants of all naval districts. 

2. The Act of December 28, 1945 (59 Stat. 662; 31 U. S. C. 223d), 
makes applicable to the Navy the Act of July 3, 1943 (57 Stat. 
372; 31 U. S. C. 223b), as amended. 


This delegated authority under both of the 
above statutes is applicable where the combined 
liquidated and known potential claims of all 
possible claimants for property damage arising 
from one accident or incident do not exceed a 
total amount of $1,000 and there are no known 
possible claims in any amount for either per- 
sonal injury or death. In effect this means that 
a much larger percentage of claims generated 
by naval activity and involving damage to prop- 
erty of third persons can now be disposed of 
in the field. 


AUTHORITY DELEGATED TO DLO’s 


In order to alleviate the workload on District 
Commandants, the district legal officers are also 
empowered to approve or disapprove claims 
arising within their naval districts to the same 
extent and under the same circumstances as the 
Commandants of the naval districts.‘ 


AUTHORITY OF FOREIGN CLAIMS COMMISSION EXTENDED 


Under certain limited circumstances Navy 
Foreign Claims Commissions are now author- 
ized to consider and approve for payment claims 
cognizable under the Act of December 28, 1945, 
supra, and Sections 750.17-750.27 NGCR.° 


SMALL CLAIMS PROCEDURES 


The revised regulations now provide for a 
streamlined and simplified investigation and re- 
port on claims cognizable under federal tort 
claims procedures and the Act of December 28, 
1945, supra, where the damages amount to $100 
or less and the claimant agrees to accept such 
amount in full satisfaction and final settlement 
of his claim.’ This section is designed to elimi- 
nate the formal investigation and detailed report 
required by Section 750.38 and 750.39 (a) 
NGCR and to provide an expeditious, informal 
procedure for the investigation and prompt dis- 
position of small claims. The investigation 





3. Section 750.42 (b) (5) NGCR. For a comprehensive di 
and comparison of the administrative settlement regulations and 
procedures under Title 28, United States Code, 2672 and the Act 
of December 28, 1945, see JAG Journal, March 1952, p. 17, and 
February 1953, p. 5. 
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4. Section 750.42 (b) (5) NGCR. 

. Section 750.42 (b) (6) NGCR. See Section 753.33 of the Foreign 
Claims Regulations App. III 1955 NS, MCM, 1951. 

. Section 750.39 (b) NGCR. 
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should be made in the quickest and easiest man- 
ner which will serve to develop the facts neces- 
sary to determine whether the United States is 
liable and to what extent. The limited report 
required is to be in the form of a certificate by 
the investigating officer and needs to contain 
only sufficient factual information to establish 
(1) who was responsible for the damage or 
injury incurred, (2) whether claimant is a 
proper claimant, and (3) where it is determined 
that the Government was responsible for the 
damage or injury, that the amount claimed or 
agreed upon is reasonable. 

The investigating officer should describe in 
brief detail the action he has taken. He should 
name all the witnesses interviewed and indicate 
the method of interview (e. g., personal, tele- 
phone, or correspondence), and state whether 
damaged property was examined, scene of inci- 
dent inspected and documentary evidence ex- 
amined. The certificate report may be based 
upon information obtained by telephone, oral es- 
timates, or informal surveys of damages, un- 
sworn reports or witness’ statements and other 
forms of hearsay. Documentary evidence such 
as police reports, paid bills or estimates, written 
statements of witnesses, etc., ordinarily need 
not be secured by the investigating officer for 
attachment to the report, although the essential 
information contained therein should be re- 
flected in his summary of the action taken. One 
exception to this, however, is in all cases involv- 
ing Government motor vehicle accidents wherein 
the investigating officer is required to enclose 
with his certificate report Standard Form 91 
(Operator’s Report of Motor-Vehicle Accident) . 

The commanding officer indicates his con- 
currence in the payment of the claim by signing 
after the investigating officer and forwarding 
the file without endorsement and without regard 
to chain of command direct to the Commandant 
of the naval district wherein the incident oc- 
curred, attention, district legal officer. 

Where an accident or incident results in mul- 
tiple claims and any of the claims is in excess 
of $100, the use of the small claims procedures 
as to the other related claims still may be ap- 
propriate even though a formal investigation 
and detailed report would be required as to the 
larger claims involved. In sucha case the acci- 
dent or incident itself would have to be fully 
investigated and reported upon as well as all the 
elements of damages or injury as to the larger 
claims (in excess of $100). The smaller claims 
($100 or less) can still be given the speedy, in- 
formal treatment contemplated by the certificate 
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report. Good administrative practice in such 
cases, however, demands that all claims arising 
out of a single accident or incident be collected 
and made a part of a single file and report so 
that reviewing authorities will have complete 
information before them in determining the dis- 
position of the entire matter. 


NOTICE OF APPEAL NOT REQUIRED 


It is no longer necessary to advise the claim- 
ant in writing of his right to appeal to the Secre- 
tary of the Navy (Judge Advocate General) 
from the disapproval in whole or in part of his 
claim.’ His right to appeal still stands inviolate 
and all timely appeals will be given full and 
careful consideration, but it is not necessary to 
encourage an appeal by affirmatively advising 
claimant of this provision of the regulations. In 
all cases wherein claimant requests such advice, 
however, it should be freely given. Where 
claimant communicates further in writing with 
the approving authority expressing dissatisfac- 
tion with the action taken on his claim, the 
approving authority should be liberal in con- 
struing such communication as an appeal and 
should act accordingly. It is still necessary, of 
course, in every case to advise the claimant in 
writing of the action taken on his claim. 


SETTLEMENT AGREEMENT 


A settlement agreement is not required in any 
case where the claim is made on Standard Form 
#95 (Claim for Damage or Inquiry) and is 
approved in the fullamount claimed. Ifaclaim 
is to be approved for less than the amount 
claimed, however, no payment should be made 
thereon unless and until the claimant indicates 
in writing his willingness to accept such pay- 
ment in full satisfaction and final settlement of 
his claim. 

FOREIGN CLAIMS 


No significant changes occurred in the field 
of foreign claims for several years until the 
advent of the NATO Status of Forces Agree- 
ment * and certain other international agree- 
ments having specific claims provisions to which 
the United States is a party. These interna- 
tional agreements and the statutes and regula- 
tions implementing them have superseded to a 
considerable extent the authorities and proce- 
dures previously utilized in disposing of claims 
arising in the countries which are parties to 
such agreements. 





7. Section 750.43 NGCR. 
8. Treaty and International Agreements Series 2846. 
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NATO STATUS OF FORCES AGREEMENT 


The claims formula established by Article 
VIII of the NATO Status of Forces Agreement 
will be reviewed briefly as it is similar in most 
respects to the claims provisions of other such 
azreements. The most important category of 
c'aims under this Article are third party claims. 
First in this category are claims arising out of 
tie acts or omissions of members of a force ° 
co civilian component’ occurring in the per- 
formance of official duty or out of any other 
act, omission, or occurrence for which a force 
ix legally responsible, causing damage in the 
territory of the receiving state “ to third parties 
other than any of the contracting parties. Such 
ciaims are filed with the receiving state and 
are considered and settled, or adjudicated, in 
accordance with the laws and regulations of 
the receiving state applicable to claims arising 
from the activity of its own armed forces. Pay- 
ment of the amount agreed upon or determined 
by adjudication is made by the receiving state 
in its own currency and any such payment or 
final adjudication denying payment is binding 
and conclusive upon the contracting parties. As 
each claim is paid by the receiving state, a 
report thereof with full particulars is forwarded 
in which to voice objection to the distribution 
to the sending state which has two months 
of the cost of payment. The costs of such pay- 
ments are shared generally on a 75 percent—25 
percent ratio by the sending state and receiving 
state, respectively, and the settlements of such 
costs are made semiannually by the sending 
state in the currency of the receiving state. 

Second in the category of third party claims 
are those arising out of tortious acts or omis- 
sions of members of a force or civilian com- 
ponent in the receiving state not done in the 
performance of official duty. These claims, too, 
are filed with the receiving state and are con- 
sidered and adjudicated by it “* * * ina fair 
and just manner, taking into account all the 
circumstances of the case, including the con- 
duct of the injured person * * *.”*% A report 





9. “Force” means the personnel belonging to the land, sea or air 
armed service of one contracting party when in the territory 
of another contracting party in the North Atlantic Treaty area 
in connection with their official duties. 

10. “Civilian Component” means the civilian personnel accompany- 
ing a force of a contracting party who are the employees of an 
armed service of that contracting party and are not ordinarily 
residents in the state in which the force is located. 

ll. “Receiving State’ means the contracting party in the territory 
of which the force or civilian component is located whether it be 
stationed there or passing in transit. 

12. “Sending State” means the contracting party to which the force 
belongs. 

13. Article VIII, NATO SOF Agreement, Subparagraph 6 (a). 





of the matter is then made to the authorities 
of the sending state who will then decide with- 
out delay whether to make a gratuitous payment 
to claimant and, if so, in what amount. (The 
Foreign Claims Act and its implementing regu- 
lations usually are the vehicle for disposing of 
claims of this type involving United States 
forces.) If it is decided to pay a certain sum 
and claimant agrees to accept the amount in full 
satisfaction of his claim, the claimant is then 
paid directly and the authorities of the receiving 
state are so informed. 

It is to be noted in connection with these 
third party claims that the member of the force 
or civilian component causing the damage or 
injury is not subject to any proceedings for 
the enforcement of any judgment against him in 
the receiving state where the incident occurred 
in the performance of official duty. Whereas, 
in the non-line of duty cases, there is jurisdic- 
tion in the courts of the receiving state to enter- 
tain an action against such member unless and 
until there has been payment in full satisfaction 
of the claim. 

Claims arising out of the unauthorized use 
of any vehicle of the armed services of the 
sending state shall be dealt with in accordance 
with the second above paragraph except insofar 
as the force or civilian component is legally 
responsible. 

If there is a dispute as to whether a tortious 
act or omission of a member of a force or civilian 
component was done in the performance of offi- 
cial duty or as to whether the use of any vehicle 
of the armed forces of a sending state was au- 
thorized, the question shall be submitted to an 
arbitrator whose decision shall be binding and 
conclusive upon the contracting parties. The 
arbitrator is selected by agreement between the 
contracting parties concerned from among the 
nationals of the receiving state who hold or have 
held high judicial office or, if after two months 
the contracting parties are unable to agree upon 
the arbitrator, either may request the Chairman 
of the NATO Council of Deputies to select a 
person with the aforesaid qualifications. The 
compensation of the arbitrator is to be agreed 
upon by the contracting parties concerned and 
together with necessary expenses incident to the 
performance of his duties will be paid in equal 
proportions by them. 

Another important category dealt with under 
Article VIII are claims of contracting parties 
themselves. Each contracting party waives all 
its claims against any other contracting party 
for damage to any property owned by it and used 
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by its land, sea or air armed services where the 
damage is caused by a member or employee of 
the armed services of the other contracting party 
in the execution of his duties in connection with 
the operation of the North Atlantic Treaty, or 
which arose during the operation of any vehicle, 
vessel or aircraft owned by the other contracting 
party and used by its armed forces, provided 
either that the vehicle, vessel or aircraft causing 
the damage was being used in connection with 
the operation of the North Atlantic Treaty or 
that the damage was caused to property being 
so used. Claims for maritime salvage are also 
waived provided the vessel or cargo salved was 
owned by a contracting party and being used by 
its armed services in connection with the North 
Atlantic Treaty. 

In the case of damage caused or arising as 
stated in the above paragraph to other property 
owned by a contracting party and located in its 
territory, the issue of liability and the amount 
of damage will be determined either by agree- 
ment between the parties involved or by an arbi- 
trator selected in accordance with the second 
paragraph above. Damage to such non-military 
government property is also waived, however, 
up to $1,400 (U. S.) or its equivalent. Above 
that amount it is subject to the same pro rata 
sharing as is applicable to third party claims. 


IMPLEMENTATION 


The claims provisions of the NATO Status of 
Forces Agreement and other internatione] 
agreements having such provisions have been 
implemented by Public Law 734, 83rd Congress 
(68 Stat. 1006; 31 U. S. C. 224i-2-5), which 
authorizes the Secretary of Defense pursuant 
to such agreements to (1) reimburse foreign 
governments the United States pro rata share 
of claims costs, (2) settle and pay in accordanc2 
with existing statutes and regulations line of 
duty claims generated by NATO country per- 
sonnel in the United States, and (3) pay the 
United States share of arbitration costs. Ap- 
propriations necessary to carry out the fore- 
going provisions are also authorized. The 
Secretary of Defense has delegated to the vari- 
ous military departments the authority vested 
in him by Public Law 734, supra. He has also 
assigned exclusive claims responsibility to a 
single military department in each of the vari- 
ous countries affected by such agreements. 
These presently include all countries which have 
ratified the NATO Status of Forces Agreement, 
Germany, Japan, and Iceland. In these coun- 
tries it is necessary to consult the directives 
of the cognizant area commander in order to 
determine how claims arising in such countries 
are to be treated. 








CDR D. L. Garver 


Marriage has been defined as “the legal union for 
life of one man and one woman to discharge toward 
each other and toward the community the duties im- 
posed on persons related as husband and wife.” 

Many people apparently have a misconception as 
to the status of the marriage union and what is re- 
quired in order to dissolve it. There are 49 separate and 
distinct sets of divorce laws in the United States, but 
in none may a divorce be granted on the “grounds” so 
often advanced that: “We don’t love each other no 
more”; “She spends all my money on clothes and foolish- 
ness”; “She don’t write to me”; “She has a boyfriend”; 
“She’s no good.” 
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The “state” is a party to every marriage contract. 
The benefits which derive to a state and to a com- 
munity by persons entering into the holy and legal 
bonds of matrimony would soon be lost if it were as 
easy to dissolve the union as to form it. 

No lawyer can reach into his desk drawer for a blank 
divorce decree, fill in the names, and hit it with a rubber 
stamp. Since all lawyers would like to drive Cadillacs 
this is indeed a deplorable situation. As Artemus Ward 
once said, “Why is this thus? What is the reason for 
this thusness?” 

More care should be used in picking out a wife than 
an automobile. It’s tougher to trade ’em in on a new 
one, more expensive, and you need more reasons. 

Before you take unto yourself a bride, remember that 
(a) wives get allotment checks, (b) wives like allotment 
checks, (c) only divorce or death stops allotment checks, 
and (d) neither divorce nor death is pleasant. 

The only thinking above the neck that some people do 
prior to marriage is that “two can live as cheaply as 
one.” 

Don’t get us wrong—we’re not agin marriage. We 
agree that two heads are better than one—as long as 
they’re not on the same guy. 
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The following cases are published to inform the naval 
service that certain questions regarding military law are 
pending final determination in the United States Court of 
Military Appeals at the request of the Judge Advocate 
General of the Navy. 





NITED STATES, Appellant, v. J. W. PARKER, Air- 
ian Apprentice, U. S. Navy, Appellee, NCM 55 06097. 
The accused was tried by GCM for UA and larceny. 
le pleaded guilty to the UA and not guilty to the lar- 
eny. The court-martial found him guilty of both 
ffenses. 

Shortly after the court closed to deliberate on the 
indings it reopened. The board of review describes the 
vrocedure as follows: 

“Mr. Law Officer, we feel that we do not have 
enough evidence to deal out justice, to arrive at a 
decision of guilt or innocence of the accused. We 
would like to give the trial counsel and defense 
counsel a little more time to prepare their case.’ 
(R. 26.) 

“Thereupon, the defense counsel moved for a 
finding of not guilty. A member of the court states 
their action is taken in accordance with the provi- 
sion of paragraph 54b, page 76 of the Manual; but 
that the action of the court does not arise as to a wit- 
ness, that the action taken is, in effect, because there 
is insufficient evidence as to when the alleged stolen 
Pontiac was found, by whom it was found, or where 
it was found. The court member then stated, ‘If 
we had some information like that, we would be able 
to come to some just conclusion.’ (R. 26 and 27.) 
The law officer overruled the motion for a directed 
verdict and trial counsel recalled two witnesses in 
further support of the offense set forth in Charge 
II. This additiona! testimony filled in some of the 
circumstantial chain of identification of the car de- 
scribed in the accused’s confession as being the same 
car as described in the specification of Charge II.’ ” 


The board of review held that “the responsibility 
of the court in procurement of evidence, in those cases 
in which it is not satisfied that it has received all 
available evidence, is a matter which is of an inter- 
locutory nature that must be decided, once and for all 
time, prior to the court members retiring in closed 
session for deliberation on the issue of guilt or inno- 
cence of the accused. The court may not thereafter 
reopen for the purpose of requesting additional evi- 
dence; and, that if a court does reopen, it may request 
and receive only a clarification of evidence before it, 
limited to a reading of the record of trial that has 
been prepared. during the hearing of the case, or clari- 
fication with respect to applicable law by request and 
receipt of appropriate instructions which are justified 
by the evidence as it stood of record prior to their 


CERTIFIED QUESTIONS 


retiring in closed session for deliberation on a deter- 
mination of guilt or innocence of the accused.” 
The board affirmed only the UA charge and reduced 
the sentence to one appropriate for that offense alone. 
On 3 February 1956 the Judge Advocate General certi- 
fied the following question to the Court of Military 
Appeals concerning this case: 
“May the court re-open to require additional evi- 
dence pursuant to Manual for Courts Martial, 1951, 
paragraph 54b after it has once closed for delibera- 
tion on the issue of guilt or innocence of the 
accused?” 


UNITED STATES, Appellant, v. ELTON VARNADO, 
sergeant U. S. Marine Corps, NCM 55 06335. 

sk &k 

“2. The accused pleaded guilty to violation of the 
Uniform Code of Military Justice, Article 108, and was 
sentenced to be discharged from the service with a bad 
conduct discharge, to forfeit all pay and allowances, to 
be confined at hard labor for six months, and to be 
reduced to the grade of private, on 26 November 1955 at 
Headquarters, Marine Wing Service Group 17, ist 
Marine Aircraft Wing, Fleet Marine Force, by general 
court-martial convened by the Commanding General, 1st 
Marine Aircraft Wing, Fleet Marine Force. On 8 
December 1955 the convening authority took the follow- 
ing action on the sentence: 


‘In the foregoing case of Elton (n) Varnado, 
sergeant, U. S. Marine Corps, tried by general 
court-martial on 26 November 1955, only so much 
of the sentence as provides for a bad conduct dis- 
charge, forfeiture of $50 per month for six months, 
confinement at hard labor for six months, and re- 
duction to the grade of private is approved and 
ordered executed but those portions of the sentence 
pertaining to a bad conduct discharge, confinement 
at hard labor for six months, and reduction to the 
grade of private are suspended for a period of six 
months, at which time, unless the suspension is 
sooner vacated, the sentence will be remitted with- 
out further action. The forfeitures shall apply to 
pay and allowances becoming due on and after the 
date of this action.’ 


On 1 February 1956, the Board of Review ruled that 
the action of the convening authority in suspending 
execution of the entire period of confinement on proba- 
tion constituted an increase in the severity of the 
sentence, that his statement ‘The sentence will be 
remitted without further action’ constituted a suspension 
of the execution of forfeitures for a probationary period, 
and that his directive applying forfeitures to pay coming 
due on and after the date of his action was illegal and 
without force and effect. The Board then approved the 
findings of guilty and only so much of the sentence as 
approved on review below as provided for bad conduct 
discharge, confinement at hard labor for five months 
and sixteen days, forfeiture of $50 per month for six 
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months, and reduction to the grade of private ‘All por- 
tions of the sentence suspended for six months from 
the date of the convening authority’s action’. 

“3. It is requested that action be taken with respect 
to the following issues: 


(a) Did the action of the convening authority in 
suspending execution of the entire period of 


confinement on probation constitute an increase 
in the severity of the sentence? 

(b) Did the action of the convening authority con- 
stitute a suspension of the execution of for- 
feitures for a probationary period? 

(c) Was the directive of the convening authority 

applying forfeitures to pay coming due on and 

after the date of his action legal?” 
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CIVIL LAW FUNCTIONS OF JAG 


The following material on the General Law Division 
presently called the Civil Law Division continues the 
discussion begun in the December JAG Journal, page 14, 
on the funetions of the Office of the Judge Advocate 
General which concern matters of naval administration 
other than those relating to courts-martial. In the near 
future the Litigation Branch of the Civil Law Division 
will become a separate Division under the reorganiza- 
tion plan and both Divisions, General Law and Liti- 
gatien, will be placed under the Assistant JAG for Civil 
Law (see chart p. 3, January JAG Journal). For this 
reason General Law and Litigation Divisions will be 
treated separately, with a discussion of the duties of 
the Litigation Division appearing in the next issue. 


GENERAL LAW DIVISION 


The functions of the General Law Division are varied 
in scope yet interrelated in many ways. The Division 
consists of four branches: Claims Branch, Local Legal 
Assistance Branch, Investigations Branch, and Promo- 
tions and Retirements Branch. The work of this Divi- 
sion is best related by describing the duties and func- 
tions of the individual branches which are as follows: 

Claims Branch.—It might be said that this Branch 
acts as the insurance adjuster of the Navy for tort 
claims. The Navy under the Federal Tort Claims Act, 
and other somewhat similar complementary acts, is a 
self insurer for liability for damages caused by the 
operation of Navy vehicles, Navy aircraft, Navy postal 
activities, and many other aspects of naval endeavor. 

Not many naval officers can justify devoting several 
hours of intensive study to the “Daily Racing Form”, 
but this publication became required reading for a 
recent claim against the Navy. Five racehorses were 
killed when a Navy drone aircraft crashed into a stable. 
The issue in the case was the value of the horses. By 
application of the information contained in the “Daily 
Racing Form” a proper evaluation of the horses was 
determined. 

The functions of this Branch are not restricted, how- 
ever, to the paying out of Uncle Sam’s money in settle- 
ment of claims. Often it’s the other fellow’s fault. Then 
this Branch takes the initial steps toward obtaining re- 
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covery for the damage sustained by the Navy. When 
amicable settlement is not forthcoming, the services of 
the Department of Justice are utilized in effecting 
recovery. 

The various provisions of law and the implementing 
regulations with which this branch is concerned are 
contained in Appendices I-III of the Naval Supplement 
to the Manual for Courts-Martial. The appendices in- 
clude the Navy General Claims Regulations, the Navy 
Personnel Claims Regulations and the Foreign Claims 
Regulations. The mechanics for processing claims 
under the foregoing authorities are amply covered in 
the regulations. Examples of claim produeing incidents 
which are included follows: 

a. Federal Tort Claims Act (28 U. S. C. 2671-80). 
The driver of a Navy motor vehicle on an authorized 
mission causes damage by negligently colliding with a 
private vehicle. 

b. Military Claims Act (31 U. S. C. 228d). After 
engine failure in flight a Navy aircraft crashes in a 
farmer’s corn field. 

ce. Act of 11 July 1919 (34 U. S. C. 600). A marine 
sergeant uses a Navy vehicle without authority and 
causes damage to private property. 

d. Military Personnel Claims Act (31 U.S. C. 222c). 
A Navy civilian employee’s household effects are dam- 
aged while being transported overseas incident to his 
service. 

e. Foreign Claims Act (31 U. S. C. 224d). A Pan- 
amanian barkeeper is injured in an altercation caused 
by a group of imbibing naval servicemen in Panama. 

The foregoing, while not all inclusive, is indicative 
of the wide variety of claims matters which come to the 
attention of the General Claims Branch. 

Local Legal Assistance Branch.—The Local Legal 
Assistance Branch provides legal assistance to military 
personnel and their dependents in the Washington area. 

Investigations Branch.—This Branch reviews all in- 
vestigations in the naval service which are conducted 
under the provisions of Chapters II, III, IV, and V of 
the Naval Supplement to the Manual for Courts-Martial. 
At the present time, the Branch is processing approxi- 
mately 1,200 cases per month. 

Each record of investigation receives a review for 
legality. The purpose of the review is to establish that 
the regulations relating to investigations have been 
complied with, that the evidence supports the findings 
of fact and opinions, and that the rights of persons 
who have been adversely affected by the findings have 
been protected. Approximately 900 of the cases re- 
ceived each month are processed on what is known as 
an en bloc action. Only death and injury cases requir- 
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ing conduct and line of duty determinations are handled 
on an en bloc, which is a single-page action covering 
some 80 to 40 cases. The en bloc action is used only 
in cases in which the investigating officer and all review- 


s ing authorities are of the opinion that death or injury 


was in line of duty and not the result of the individual’s 
cwn misconduct. The remaining cases handled by the 
branch receive a separate letter-type endorsement for 
the reason that they require special routing within the 
Navy Department or, in the death and injury cases, 
involve a “misconduct” or “not line of duty” holding. 
Ineluded in this latter group are the cases in which the 
sudge Advocate General does not concur with the action 
cf the last reviewing authority in the field regarding 
.onduct and line of duty determinations. 

The subject matter of courts of inquiry and investi- 
cations reviewed by the Investigations Branch covers 
he entire span of naval activities. All deaths as the re- 
sult of injury require an investigation; and all injuries 
o members of the naval service, which involve loss of 
time in excess of one day or the possibility of permanent 
lisability, require investigation or, since 1 December 
1955, the submission of an injury report. 

Determinations as to conduct and line ef duty status 
serve several purposes. Payments of death gratuity 
oenefits are contingent upon the fact that death does 
not result from the decedent’s ewn misconduct. Time 
lost as the result of misconduct must be made good on 
an enlistment contract. Moreover, pay of an individual 
may be checked in those cases where time is lost from 
duty because of a disease directly attributable to intem- 
perate use of alcoholic liquor or habit-forming drugs. 
These determinations also affect the retirement rights of 
service personnel as well as their entitlement to benefits 
administered by the Veterans’ Administration. Records 
of investigations are furnished to Physical Evaluation 
Boards and the Veterans’ Administration routinely upon 
request. 

In addition to investigations of deaths and injuries, 
which account for roughly 80% of all cases received, 
investigations cover such topics as ship collisions 
and groundings, fires, explosions, material deficiencies 
in ships and aircraft, and various types of wrongful 
conduct on the part of naval personnel. 

In addition to reviewing courts of inquiry, investiga- 
tions, and injury reports for legality, the Investigations 
Branch is charged with the responsibility of routing such 
records to interested bureaus and offices within the Navy 
Department and the handling of all correspondence re- 
lating to such records. 

Promotions and Retirements Branch.—The Military 
Promotions and Retirements Branch is the office through 
which are processed most Navy and Marine Corps Of- 
ficer promotions and all Navy and Marine Corps per- 
sonnel retirements for physical disability. 

The machinery for present disability retirements is 
in implementation of Title IV of the Career Compensa- 
tion Act of 1949 and the procedures employed are out- 
lined in Chapter IX of the Naval Supplement. These 
procedures are designed to insure a fair disposition 
and guard against arbitrary action. The law requires 


that no person shall be separated or retired from the 


naval service for physical disability without a full and 
fair hearing on the matter if he shall demand it. Regu- 
lations, however, automatically give active duty mem- 
bers of the naval service such a hearing unless affirma- 
tively waived. Such proceedings are reviewed by 
representatives of the Chief of Naval Personnel or the 
Commandant of the Marine Corps, and the Surgeon 
General of the Navy, as well as the Judge Advocate 
General. The Office of the Judge Advocate General has 
a dual capacity in regard to disability retirement which 
this branch, in general, implements. First there is the 
responsibility to review records and proceedings for 
legal sufficiency and compliance with applicable statutes 
and regulations. Second, the Judge Advocate General 
has been delegated responsibility to take final action for 
the Secretary of the Navy. However, as a matter of 
practice, certain controversial and disputed cases are 
forwarded to the Secretary of the Navy for his deci- 
sion. The Secretary is thus kept informed of the 
operation of the disability retirement system and his 
decisions often influence subsequent administration of 
the law. In this respect, this Branch has the responsi- 
bility of briefing such cases for the Secretary of the 
Navy and of informing him of the alternative actions 
he may legally take. 

Included in the promotions functions are the prepara- 
tion of precepts convening selection, promotion, and re- 
tention boards and the review of records of proceedings 
of selection and promotion boards, naval examining 
boards, and boards of medical examiners for compliance 
with applicable statutes and regulations. Here too are 
drafted the AlNavs promulgating the names of officers 
selected for promotion. 





SPECIAL COURTS-MARTIAL 


Numerous requests have been received by the JAG 
Journal from all types of commands to publish a list 
of common errors made in special courts-martial. In 
order to obtain this list information was obtained from 
members of boards or review and other reviewing of- 
ficers in the Office of JAG. All persons contacted in this 
matter made it clear that, in general, the records of 
special courts-martial have improved considerably over 
the past few years. Nevertheless many matters of pro- 
cedure need to be improved since they often lead to 
errors. The following list contains practices which 
arise before, during, or after a court-martial which 
should be avoided. 

Preparation of charges and Reference 
specifications : 

Improperly joining minor and 

serious offenses. 


Par. 26¢c MCM, 1951 


By Counsel: 
Arguing with opposing coun- 
sel rather than presenting 
matters for discussion to the 
president. 


Par. 57¢c MCM, 1951 


Failing to lay a proper foun- Par. 140 MCM, 1951 
dation for the introduction of 


confessions. 
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Improperly introducing hear- 
say evidence and failure of op- 
posing counsel to object to it 
before introduction or to move 
to strike it once introduced. 


Using improper questions; for 
example, excessive use of lead- 
ing questions, use of involved 
and complicated questions, and 
the use of narrative type ques- 
tions which call for hearsay or 
irrelevant answers. 


By the President: 
Failing to exercise sufficient 
control over the court-martial 
proceedings — particularly 
failure to prevent unnecessary 
arguments between counsel. 


Failing to use the instructional 
aids available to frame in- 
structions to the court. 


Giving improper advice to the 
accused concerning the maxi- 
mum punishment that can be 
imposed prior to the findings 
and not in response to re- 
quest—particularly failure to 
include the reduction in rate. 


By the Convening Authority: 
Appointing a more experi- 
enced counsel to act as TC 
than DC. 


Failing to follow prescribed 
forms of CA’s action. 


Failing to order execution of 
sentence after approval, when 
possible. 


Suspending punitive dis- 
charges beyond expiration of 
enlistment. 


By the Court: 
Failing to reduce accused to 
lowest enlisted pay grade in 
appropriate cases. 
Failure of members to famil- 
iarize themselves with their 


duties. 


Making a finding to the charge 
but not to the specification. 
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Par. 139 MCM, 1951 


Par. 149 MCM, 1951 


AF - Court - Martial 
Inst. Drafting 
Guide 

Army—M ilitary 
Justice Handbook 
Justice Hand- 
book—The Law 
Officer No. 27-9 


App. 8a (p. 509) 
MCM, 1951 

App. 14b (p. 544) 
MCM, 1951 

App. 14b (p. 544) 


MCM, 1951; See 
Art. 71, UCMJ for 
exceptions. 


Par. 97a MCM, 1951 


1955 NS, MCM, Sec- 


tion 0109 


Chapter IX MCM, 
1951 


App. 8a (p. 519) 
MCM, 1951 


Preparation of Record of Trial: 
Attaching too many copies of 
CMOs to the record of trial. 


Failing to include in records 
of trial that assistant defense 
counsels were excused with 
permission of the accused (if 
in fact they were). 


App. 8a (p. 504) 
MCM, 1951 


Failing to make the copies of 
record complete as compared 
with the original record. 


Par. 91b MCM, 195: 


App. 106 (p. 535) 
MCM, 1951 


Failing to arrange properly 
the material in records of trial. 


Failing to prepare properly 
extracts of previous convic- 
tions accurately so that they 
reflect the proceedings that 
actually took place. 


Using form records of trial— 
which give indication of a 
script and not the actual trial 
proceedings. 


Forwarding of record of trial for 
review: 
Filing officers’ records of trial 
in local commands after re- 
view. 


1955 NS, MCM, Sec. 
0120 


Forwarding non-BCD cases to 
JAG for review without letter 
indicating why review cannot 
be accomplished at the local 
level. 


1955 NS, MCM, Sec. 
0117 


ADMINISTRATION DIVISION 





The following is a list of change of duty or station orders issued 
to all officers transferred to or from the Office of the Judge Advo- 
cate General and to all Navy law specialists regardless of assign- 
ment. The list includes orders issued before 15 January 1956. 





LT Bobby D. Bryant, USNR from COMSERVLANT to 
COMPHIBLANT. 

ENS Joseph A. Califano, Jr. USNR from SCOLNAV- 
JUSTICE, NPT., R. I. to JAG. 

ENS John P. Fray, Jr. USNR from SCOLNAVJUS- 
TICE, NPT., R. I. to JAG. 

LT William H. Gottshall, USNR from COM 11 to 
NAVSTA, Adak. 

CDR Richard J. Hogan, Jr. USN from COM 12 to 
JAGSFRAN. 

CDR Richard C. Hunt, USN from COMFAIR Alameda 
to JAGSFRAN. 

CDR Harold Hutchinson, USN from JAG to COMFAIR 
Alameda. 

CDR Max S. Ochstein, USNR from COM 9 to COMIN- 
LANT. 

ENS Thomas L. Stevens, USNR from SCOLNAVJUS- 
TICE, NPT., R. I. to JAG. 
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ASSAULT 


LIEUTENANT (jg) MITCHELL W. RABBINO, USNR 


*FHE PHRASE “ASSAULT AND BAT- 
TERY” is often used to designate a relatively 
common crime in which one person strikes 

nother. But this may be misleading, for it 
creates the false impression that the two words 
»ecessarily go together as a description of the 
offense. A “battery” can be roughly equated 
‘vith a striking, a physical touching of greater 
rv lesser degree,t but underlying every bat- 
tery is an assault, which may also exist inde- 
pendently of any battery at all. The term 
‘assault” covers a much wider range of situa- 
tions, many of which involve no actual contact 
whatever. The battery, or consummated as- 
sault, as it is sometimes called, serves to increase 
the permissible sentence anywhere from three 
months to four years and nine months above that 
for a simple assault, depending on the severity 
of the battery. It is in the determination of 
whether an assault exists, however, that prob- 
lems arise which make desirable a further 
inquiry into the nature of the offense. 

Article 128 of the Uniform Code of Military 
Justice defines one simple assault and two 
types of “aggravated” assault, one with a 
dangerous weapon and one in which grevious 
bodily harm is intentionally inflicted on some- 
one else, whether or not a weapon is used. Con- 
trary to the practice before the Code was 
enacted, all assaults having an element of spe- 
cific intent, such as assault with intent to com- 
mit murder, rape, etc., are now charged under 
the general provision of the Code, Article 134.3 


SIMPLE ASSAULT 


A simple assault, which may be a military 
offense regardless of the status of the victim, is 
described by Article 128 (a), UCMJ, in this 
manner: 

“Any person subject to this code who attempts or 
offers with unlawful force or violence to do bodily 
harm to another person, whether or not the attempt 





1. Par. 2076, Manual for Courts-Martial, 1951, defines a battery as 
“an unlawful, and intentional or culpably negligent, application 
of force to the person of another by a material agency used 
directly or indirectly.” 

2. Par. 127c, Section A. MCM, 1951. 

3. Snedeker, Military Law under the Uniform Code, p. 822. 


or offer is consummated, is guilty of assault and 
shall be punished as a court-martial may direct.” 


“Offer” 


Regardless of the nature of the assault 
charged, the basic element is the attempt or offer 
to do physical harm to another. An “offer” is 
‘“‘a putting of the other in reasonable fear that 
force will at once be applied to his person.” * 
The present ability of the aggressor to inflict 
harm is essential to the offense, and the victim 
must actually be in fear. Thus when an accused 
shook his fist at a distance of fifty to one hundred 
and fifty meters from the victim, it was held 
that there could be no offense, since there was 
lacking a present ability to harm the victim, who 
could not reasonably have feared injury in any 
event. However, it is the reasonableness of 
the fear and not the possibility of harm that is 
the test. 

Certainly threatening language accompanied 
by an ability to inflict harm constitutes an as- 
sault; this is also true when the accused threat- 
ens violence if the victim does not comply with a 
demand which the assailant has no lawful right 
to make.’ 

At one time is was essential that the assault be 
directed at a certain named person, and failure 
to specify the name was deemed fatal error.. A 
later decision, however, indicates that the rule is 
somewhat more flexible at the present time. The 
Court of Military Appeals held that there was no 
prejudicial variance when, in a prosecution for 
assault with a dangerous weapon with intent to 
do bodily harm to a named Korean, the Court 
returned a finding of guilty of the assault on “an 
unknown Korean male.” *® The Court adopted 
the theory that the federal rule for testing prej- 

udice was applicable: (1) Was the accused mis- 
led to the extent that he was unable adequately 
to prepare for trial, and (2) Is the accused fully 





4. Par. 207a, (p. 369) MCM, 1951. 

. This has been interpreted as being not exclusively emotional but 
rather a “reasonable anticipation” that harm will be forthcoming. 
CGCM 9789, Gallines 8 CMR 606. 

6. CM 363644, Butler 11 CMR 445. 

7. Par. 207a, MCM, 1951; CGCM 9789, Gallines 8 CMR 606. 

8 

9 


on 


. ACM 4024, Pribis 1 CMR 734. 
. U.S. v. Hopf, 1 USCMA 584, 5 CMR 12. 
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protected against another prosecution for the 
same offense? In the normal case, of course, the 
name and identity of the person allegedly as- 
saulted would be unquestioned, so that the Hopf 
test would be met without difficulty. 

The classic assault by “offer” to do harm is the 
pointing of a gun at a person who is thereby put 
in fear.” If the pistol is loaded, the accused may 
be convicted of assault with a dangerous weapon. 
If, however, the gun is unloaded and is being 
used as a firearm and not a bludgeon, only a 
simple assault has been committed, even though 
the victim becomes frightened." 


“Attempt” 


There may also be situations in which the 
victim is not actually put in fear, but the ac- 
cused may be convicted of an assault of the 
“attempt” variety, which requires a specific in- 
tent to inflict bodily harm on the victim.” Here 
the archetypical case is that of an assailant 
pointing a loaded pistol at a victim who has his 
back turned and is unaware of the threatened 
injury. In reality, no great emphasis is placed 
on the distinction between simple assaults by 
offer or attempt. Either act may constitute an 
offense in violation of Article 128 of the Code; 
the acts are two different ways of committing 
the same offense.** Furthermore, the facts in 
the specification would sufficiently describe the 
assault so as to preclude the necessity for cate- 
gorization as either offer or attempt. 


AGGRAVATED ASSAULT 


An assault with a dangerous weapon or other 
means or force likely to produce death or griev- 
ous bodily harm or an assault with or without 
a weapon in which grievous bodily harm is in- 
tentionally inflicted on the victim are considered 
aggravated assaults.'* Since both of these as- 
saults are relatively common and carry com- 
paratively heavy punishments," it would be well 
to examine the elements of these offenses in more 
detail. 


Assault with a dangerous weapon 


To prove an assault with a dangerous weapon 
it must be shown that the accused “(a) * * * 
assaulted a certain person with a certain weap- 
on, means, or force; and (b) the facts and cir- 
cumstances of the case showing that such 
weapon, means, or force was used in a man- 


10. Par. 207a, MCM, 1951. 

11. ACM 4860, Jones 5 CMR 507. 
12. Par. 207a, MCM, 1951, Snedeker, p. 822. 

13. ACM 7291, Taylor 13 CMR 682. 

14, Art. 128 (b), UCMJ; Par. 2076, MCM, 1951. 
15. Par. 127c, Section A, MCM, 1951. 
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ner likely to produce death or grievous bodily 
harm.” * 

There are some instruments which are con- 
sidered dangerous per se so that instructions on 
the character of the weapon are not required. 
Examples of this are a loaded pistol,* an open- 
bladed knife used as a weapon," and a carbine 
bayonet.'® It is apparent that all of these instru- 
ments may be said to have killing or serious in- 
jury as their sole purpose. However, the fact 
that something is dangerous per se is not conclu- 
sive as to whether or not an assault with a dan- 
gerous weapon has been alleged and proved. 

“The dangerous character of the weapon em- 
ployed in an assault is tested not only by the 
weapon itself, but also by the manner in which 
it is used.” 

Thus even a weapon that may be considered 
dangerous per se must be shown to have been 
used in a manner likely to produce death or 
grievous harm.”: Virtually anything, however 
innocuous its normal use, may be employed in 
such a manner as to make it a dangerous weapon 
within the terms of this article. A variety of 
objects such as the following have been so desig- 
nated: an entrenching shovel,?? a waist belt 
used to choke the victim,”* a walking cane used 
to strike the head of the victim,* and an auto- 
mobile driven in a grossly negligent manner.” 
Bare fists may also be used in such a manner, 
even to the point where instructions on the lesser 
included offense of simple assault will not be 
necessary.”® 

On the other hand, an ordinarily dangerous 
weapon may be used so that the assault will not 
be deemed aggravated. An unloaded pistol used 
as a shooting weapon and not as a bludgeon is 
not a dangerous weapon, whether or not the vic- 
tim knew that the gun was unloaded. Such facts 
would of course support a simple assault convic- 
tion. Nor does the fact that some harm has 
actually been done the victim necessarily class 
the weapon as “dangerous.” This was the hold- 
ing when an accused struck his victim with a 
pick mattock handle, but the evidence did not 
show beyond a reasonable doubt that the instru- 
ment was in fact used in a manner likely to pro- 


16. Par. 2076, MCM, 1951. 

17. CM 364634, Fritts 12 CMR 232. 

18. CM 347195, Earley 1 CMR 268; CM 361544, Rhea 10 CMR 268. 

19. ACM S-9781, Bryant 17 CMR 896. 

20. U.S. v. Norton, 1 USCMA 411, 4 CMR 3. 

21. ACM 4760, White 4 CMR 623. 

22. CM 364552, Simpson 11 CMR 566. 

23. CM 372725, Broomfield 16 CMR 306. 

24. CM 355129, Bonner & Kirksey 5 CMR 255. 

25. ACM 4561, Mason 3 CMR 718. 

26. U. S. v. Vigil, 3 USCMA 474, 13 CMR 30, in which the sleeping 
and defenseless victim was beaten to an extent which precluded 
the possibility that the injuries were not “grievous.” 
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duce grievous bodily harm as alleged.” The 
same result was reached in cases involving a 
beer can opener and a “cold” metallic object 
which had in fact cut the victim.2 The Court 
found that a fist containing a small metal object 
is unlikely to produce grievous bodily harm as a 
matter of course. Again, there may be sufficient 
evidence to support a finding of simple assault. 
I: must be remembered that the crime of assault 
vith a dangerous weapon does not require a 
snowing of actual injury, since the offense may 
be completed without any physical contact. 

Therefore it is not necessary for the accused 
t» be within actual striking distance of the vic- 
tm, if the other elements are present. The 
Court of Military Appeals has held that, when 
tne accused was using a knife as a cutting instru- 
ment, the fact that the victim was roughly ten 
yards away and was running away from the 
eccused did not lessen the degree of the assault.” 
The Court felt unable to rule as a matter of law 
that the knife in this situation was not a dan- 
gerous weapon, which the board of review had 
determined as a fact. The Court went on to 
say that in the circumstances of the case, the 
distance between the victim and his attacker 
did not go to the issue of aggravation, but to 
whether there was an assault at all.*° 


Assault in which grievous bodily harm is inten- 
tionally inflicted 


The offense of assault in which grievous 
bodily harm is intentionally inflicted has some- 
what different elements. It may be completed 
with or without a weapon; the evidence in the 
former instance may support a finding of the 
lesser offense of assault with a dangerous weap- 
on. The principal difference between the two 
forms of aggravated assault, however, is the 
element of injury. Whereas the assault with 
a dangerous weapon does not require actual in- 
jury, grievous bodily harm is the sine qua non 
of the second form of aggravated assault, 
whether or not a weapon has been used. 

The Manual has set the standard which must 
be met in all cases before a finding of grievous 
bodily harm can be sustained.** Minor injuries, 
black eyes, etc., are not sufficient. Each case 
must of course be decided on its facts, but clearly 
27. ACM 4760, White 4 CMR 623. 

28. U.S. v. Holley, 5 USCMA 661, 18 CMR 285. 

29. U.S. v. Smith, 4 USCMA 41, 15 CMR 41. 

30. Judge Latimer dissented, saying that there was a simple, but 
not an aggravated, assault. Cf. an earlier board of review case 
in which it was held that a knife was not a dangerous weapon 
when used as a stabbing and not a throwing instrument and the 
alleged assaulter was more than six feet from his victim. CM 


358624, Pence 7 CMR 302. 
. Par. 2076, MCM, 1951. 
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the injury must be severe. However, it need 
not be a permanent injury, so long as it was 
“grievous” at the time infticted.** 

If the assault involved a weapon, it must be 
shown that grievous bodily harm has in fact 
been effected. It is not sufficient to allege 
merely that the instrument was a deadly or 
dangerous weapon. For example, if a loaded 
pistol is fired, but the victim sustains only a 
scalp wound, there is only an assault with a 
dangerous weapon." The same result was 
reached in a case in which the victim was struck 
on the head with an iron bar, necessitating six 
stitches.** Conversely, as has already been 
mentioned, bare fists may do “grievous” harm to 
an individual. 

The Government may prove the extent of 
harm by competent medical testimony regarding 
the nature and severity of the injuries and the 
type and duration of medical treatment re- 
quired as a result of the assault. The testi- 
mony of the accused on this issue is competent, 
but not necessarily conclusive as to the severity 
of the injuries. 

Another element which is part of this assault, 
but not assault with a dangerous weapon, is the 
specific intent to do grievous bodily harm.* As 
is true of other crimes, the intent may be in- 
ferred from the actions of the accused. Inten- 
tionally doing an act, the probable consequence 
of which is bodily harm to another, is sufficient. 
When an accused uses a dangerous weapon in 
a manner likely to produce death or serious 
bodily harm, and such harm has in fact been 
inflicted, the facts alone may supply the requisite 
intent.** Ifthe harm results from a foreseeable 
action on the part of the victim, the intent may 
also be inferred.*? However, mere negligence 
that does not reach the level of “gross negli- 
gence” will not sustain a finding of aggravated 
assault.** 





32. ACM 5624, Wilson 6 CMR 728. 

33. CM 362328, Floyd 10 CMR 371. 

34. CM 361441, Miles 10 CMR 283. 

35. U. S. v. Hopf, 1 USCMA 584, 5 CMR 12; The offense charged in 
this case was assault with intent to do bodily harm with a dan- 
gerous weapon. Specific intent is not an element of assault with 
a dangerous weapon, U. S. v. Craig, 2 USCMA 650, 10 CMR 
148; see also U. S. v. Cromartie, 1 USCMA 551, 4 CMR 143. 

36. CM 351335, Chipman 3 CMR 242. 

37. In ACM 8096, Duckett et al 15 CMR 904, the victim was one 
of a group in a moving bus when he was brutally assaulted by 
three people. It was not shown which of the injuries sustained 
resulted from the beating and which resulted from the fall as 
the victim jumped from the moving vehicle in an effort to escape 
his attackers. The board of review, in affirming the aggravated 


assault, said that the victim’s action was natural, foreseeable, 
and virtually inevitable in the circumstances of the case. The 
assailants were therefore responsible for all of the admittedly 
grievous injuries. 

38. CM 362712, Allen 10 CMR 424. 
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INSTRUCTIONS 

Since there seems to be some confusion as to 
what the elements of certain assaults are, some 
of the most troublesome problems in this area 
concern instructions. The basic requirements 
are of course no different from those involved in 
other offenses, namely that the court must be 
informed of all of the elements of the crime, all 
lesser included offenses reasonably raised by the 
evidence, and any affirmative defenses put in 
issue by the accused. 


Elements 


If the accused has been charged under Article 
134 of the Code with assault with intent to com- 
mit some other offense such as murder, rape, 
etc., it is essential that there be instructions on 
the elements of both the assault and the under- 
lying offense. Thus, in a prosecution for assault 
with intent to commit murder, the court mem- 
bers, while they may be well aware of the ele- 
ments of assault, must also find that the accused 
had the specific intent to commit the other crime. 
Since the degrees of murder vary subtly from 
each other, an accurate standard must be set to 
enable the court to judge whether or not the 
accused had the requisite intent.*® 

A word of caution must be inserted at this 
point. The accused may not be found guilty of 
assault with intent to commit murder (of any 
degree) or voluntary manslaughter unless he 
had the intent to kill. It is not enough that he 
intended to do grievous bodily harm. True, if 
the accused were being tried for murder or man- 
slaughter, this intent would suffice; if, however, 
the specification alleges only an assault with 
intent to commit one of the homicides, the court 
must find an intent to kill.“° Therefore the law 
officer or president must avoid alternative in- 
structions which would permit the Court to con- 
vict the accused upon a finding of an intent either 
to kill or commit grievous bodily harm. When 
such defective instructions are given, only the 
lesser offense of assault will be sustained.” 

Ordinarily the evidence in an aggravated as- 
sault case will necessitate instructions on a 
lesser included offense such as simple assault. 
In such a case the members of the court-martial 
must be informed as to the elements of the lesser 





39. “It would appear to be most difficult for members of a court- 
martial to determine whether or not an accused intended to 
commit murder without knowing what elements bring into ex- 
istence that state of mind. Accordingly, we believe it necessary 
an advisable when the crime charged is an assault with a specific 
intent to commit an aggravated offense that the latter offense 
be properly defined.” U. S. v. Williams, 1 USCMA 231, 2 CMR 
137. 

40. U.S. v. Floyd, 2 USCMA 183, 7 CMR 59. 

41. U.S. v. Woodson, 3 USCMA 372, 12 CMR 128. 
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form of assault.** There have been cases iy felony. 
which the court was accidentally instructed only While i 
on the lesser crime, but convicted the accusedgS9°me 5 
of the greater. Only the lesser degree of guiltf before 
can be affirmed, since it is impossible to tellj SUSPI¢ 
what basis the court used for arriving at its told to 
conclusion.*® This result may not prejudice thef cident 
accused, but it does mean that the Government’s place, 
interests have not been adequately protected. j2uerr! 

The accused may waive the opportunity off eign le 
having instructions on the lesser included of- fable: 
fense if the trial tactics call for this technique.“ tried t 
For. example, the defense may proceed on thef Oompa 
theory that the accused is either guilty of thej ¢Ssaile 
greater offense or he is guilty of nothing at all the ac 
In such circumstances, the instructions on the thoug’ 
included crime will not be necessary without aj /*renc 
request from the accused.*° that t 
Affirmative defenses cused 


Next there must be instruction on all of the} — 
affirmative defenses reasonably raised by the bodils 
evidence. The most common complete defense veaiie 
to an assault charge is self-defense, which has fom a 
been carefully defined and limited by both the] Th 
Manual and the decisions. agere 

“* * * a person may meet force with a like ‘eten 
degree of force, except that he may use force ing hi 
likely to result in grievous bodily harm only the p: 
when retreat is not reasonably possible or would onthe 
apparently endanger his safety, or when he is in ie te 
his own home or at a place of duty where he is one 
required to remain.” 4 Mies 

A person may defend himself against any un- prote 
lawful application of force, even if the attacker 
is a policeman or shore patrolman in the execu- = a 
tion of his duty; for officers of the law have no} 59. ac 
more right than private citizens to use excessive] 51. As 
force in pursuance of their jobs or authority.“ per 
Here again, there is a duty to retreat as far as def 
practical to avoid combat, so long as the safety 
of the victim is not thereby endangered. 

In an interesting case it was held that a person 
can act in reasonable defense of a companion 
who is being attacked and in the prevention of a 











of 

42. CM 356370, Robins 7 CMR 314. dig 

43. CM 353873, Leake 5 CMR 156. op 

44. CM 368553, Kidd 13 CMR 512. bo 

45. U.S. v. Bowers, 3 USCMA 615, 14 CMR 33. ev 

46. Par. 207a (p. 371) MCM, 1951: For the purposes of this para- 
graph, a serviceman’s bunk and the surrounding area are con- pe 
sidered his “home,” CM 371618, Ital 15 CMR 514. Note also iv 
that the Manual does not permit force likely to produce grevious | ——— 
bodily harm to be used in self-defense except in extreme situations. 

47. Thus an accused acted in self-defense when he resisted the brutal LARC! 
attacks of two MP’s who were arresting him in a bar, CM 364839, pistol 
Barker 12 CMR 244. See also CM 369603, Ramos 15 CMR 455, in| the d 
which the German policeman had no authority to apprehend aj POP 
member of the Allied Occupation Forces. The attempted appre- autho 
hension was therefore an unlawful restraint and the accused was T 
held to have acted in self-defense. e 













es iy 
l only 
bused 
guil 
> tell 
it its 
e the 
lent’s 


d. 
ty of 
d of- 


que. 
n the 
f the 
rt all. 
n the 
out a 


f the 
y the 
fense 
h has 
h the 


a like 
force 
only 
vould 
>is in 
he is 


iy un- 
acker 
xecu- 
ve no 
2ssive 
rity.* 
ar as 
safety 


erson 
anion 
nofa 





is para- 
are con- 
ote also 
grevious 
tuations. 
e brutal 
[ 364839, 
t 455, in 
ehend a 
d appre- 
ised was 





felony.*® The evidence showed that the accused, 
while in a combat area, had been informed that 
some soldiers had had their throats cut the night 
before. The behavior of the villagers had been 
suspicious, and the men in the area had been 
told to load their weapons. The night of the in- 
cident found the accused and others in a lonely 
place, where they were suddenly attacked in 
guerrilla fashion by someone shouting in a for- 
eign language and wearing clothing not identi- 
fable as a military uniform. When the attacker 
tried to take away the weapon of the accused’s 
companion, the accused was told to shoot. The 
essailant was struck by the bullet and died, but 
the accused disclaimed any intent to kill. Al- 
though the victim subsequently proved to be a 
l’rench-Canadian ally, the board of review held 
that there were reasonable grounds for the ac- 
cused to have acted in self-defense. In this con- 
nection, it should be said that self-defense is not 
limited to situations in which death or grievous 
bodily harm is reasonably anticipated, but is 
available in any case of attack or reasonable 
fear.*® 

The accused, however, may not become the 
aggressor and then claim self-defense.” This 
is true even though he initially was only protect- 
ing himself. Self-defense can be used only when 
the protection from unwarranted force is proper 
or the accused acts on a reasonable belief that he 
is in imminent danger. It cannot be used to 
cover the accused when he revenges himself on 
his attacker and then claims he acted only to 
protect himself.” 
48. CM 357790, Person 7 CMR 298. 
49. ACM S-10307, Slaughter 18 CMR 844. 
50. ACM 6114, Procopio 10 CMR 844. 
51. As in NCM 146, Murdough 5 CMR 345, in which a sailor refused 

to pay his taxi fare and then threw a knife at the driver as the 


cab drove by. The court-martial disallowed the claim of self- 
defense. 





The most popular partial defense to a charge 
of assault involving specific intent—as, for ex- 
ample, one of the assaults under Article 134 
of the Code—is voluntary intoxication, whereby 
the accused tries to show that he was so drunk 
at the time of the commission of the alleged 
offenses that he was incapable of formulating 
the intent to commit any crime. The defense 
is equally effective in cases in which the aware- 
ness of the status of the victim is an element, 
such as assault on a superior commissioned or 
non-commissioned officer. It has also been in- 
dicated that a defense of traumatic amnesia or 
complete intoxication which deprives the ac- 
cused of a “conscious awareness” that he was 
doing anything wrong at all calls for an instruc- 
tion. Inall of these cases, the accused’s inebria- 
tion may negate the element of intent so that 
the court cannot convict him of the aggravated 
assault, but it will not excuse the underlying 
lesser assault which does not involve any spe- 
cific intent whatsoever. 

In a case of assault with a weapon with intent 
to commit grievous bodily harm, the court must 
be informed that the weapon used, whether or 
not dangerous per se, must have been used 
in a manner likely to cause death or grievous 
bodily harm.*?. Otherwise the accused can prop- 
erly be convicted only of the lesser assault. The 
same instructions must also be given when the 
accused has been charged only with assault with 
a dangerous weapon. In virtually all instances 
in which one of the aggravated assaults has 
been charged, the evidence elicited at the trial 
will be sufficient to sustain a finding of guilty 
of a simple assault, even though the quantum 
of evidence may fall short of that required for 
a conviction of the greater offense. 





52. U.S. v. Rhoden, 1 USCMA 193, 2 CMR 99. 
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The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
opinions of the United States Court of Military Appeals and 
boards of review. These digests do not necessarily include 
every point of law covered by the original report or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 





LARCENY—tThe wrongful taking aspect of the larceny of a U. S. 
pistol was not negated merely because military officials allowed 
the delivery of the pistol to take place, since the pistol was the 
property of the U. S. and the delivery was done without legal 
authority. 


@ The accused was convicted by GCM, despite his plea 
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to the contrary, of two larcenies (Art. 121 UCMJ), 
being an accessory after the fact (of a larceny) (Art. 
78, UCMJ), the wrongful sale of Government property 
(Art. 108, UCMJ), and the wrongful possession of a 
false ration book with intent to deceive (Art. 134). He 
was sentenced to a DD, total forfeitures, and confine- 
ment for five years, all of which was approved by the 
convening authority. The board of review approved 
the sentence, but reduced the finding of accessory after 
the fact to assisting a thief by concealing what the 
accused knew to be stolen property (Art. 134, UCMJ). 
The Court of Military Appeals granted the accused’s 
petition for appeal. 

Several matters were raised on appeal. 
cerned the larceny of a .45 caliber pistol. 


The first con- 
The accused 
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requested an aquaintance of his by the name of Jones who 
worked in the company armory to obtain a pistol for 
him. Jones was reluctant to do this, but eventually 
he agreed to consider the proposition. Unfortunately 
for the accused Jones had informed the Marine Corps 
authorities of the accused’s desires. The next time the 
accused asked for a pistol Jones obtained one from 
Sergeant G. of the provost marshal’s office and trans- 
ported it to a local bar where he met the accused. Im- 
mediately after the accused had secreted the pistol on 
his person Sergeant G. entered the room and appre- 
hended the accused. 

It was objected that even though admittedly the ac- 
cused intended to steal the pistol it was not larceny 
since local military authorities had given their permis- 
sion to the accused acquiring possession. The Court 
pointed out the fallacy in this argument. The consent 
required to negate the larceny, the Court continued, 
was beyond the power of these military authorities to 
give since this pistol was U. S. property. 

The second matter discussed by the Court eoncerned 
the specification of Additional Charge I. It “purported 
to allege the offense of accessory after the fact. In 
pertinent part the specification read as follows: 

‘* * * In that * * * [the accused], knowing that 
* * * George A. Turner had committed * * * [the of- 
fense of] larceny, did, at Middle Camp Fuji, Japan, on 
or about 12 February 1954, in order to assist the said 
Turner conceal some of the items stolen by the said 
Turner, to wit: * * * [then followed a listing of dozens 
of watches, rings, cameras, and other items of jewelry].’ 

“The board of review held that this was insufficient 
to allege an offense in violation of Article 78 of the 
Code because of a failure to allege that the accused re- 
lieved, comforted, or assisted Turner, the felon. Fur- 
thermore, it reasoned that the offense of receiving or 
concealing stolen property was not alleged, for there 
was no allegation of ownership or value with respect to 
the property concealed. However, the board concluded 
that the specification was sufficient to allege the act of 
concealing stolen property to assist a thief, and that 
such an act constituted an offense in violation of Article 
134. We must determine, therefore, whether the board 
of review misconstrued the legal effect of the words 
alleged here.” 

The Court agreed that this specification was inartfully 
drawn. It did not agree, however, that the specification 
did not allege the offense of accessory after the fact. 
The point of difference with the board was the matter 
of alleging assistance to the thief. The Court noted 
that the accused concealed the enumerated property 
the same day as the theft. This the Court determined, 
would be of substantial assistance to one who just com- 
mitted a larceny. Thereafter it held the specification 
sufficient to allege an offense under Article 78, UCMJ. 

Another point was raised concerning this offense of 
accessory after the fact and this concerned the maxi- 
mum punishment authorized since in this specification 
no value was alleged for the items listed. The Court 


held that although each of these items obviously had 
some value, since the Government failed to allege any 
value, the maximum confinement would be limited to one 
half the maximum for the lowest degree of larceny, 
[Par. 127c, p. 219 MCM, 1951 provides that under 
Article 78, UCMJ, the confinement authorized shall not 
exceed one-half of the punishment authorized for the 
offense in which the accused aided the principal 
offender. ] 

The decision of the board was reversed and returned 
for reconsideration. U.S. v. Tamas, 6 USCMA 502, 20 
CMR 218. 


INSTRUCTIONS—Instructions defining words of common usage 
such as apprehension need not be given without a request being 
made therefor. 


The accused was charged and convicted of the of- 
fense of desertion. An allegation was made in the 
specification that the desertion was terminated by ap- 
prehension. At the trial evidence was introduced and 
was uncontested to the effect that the accused was ap- 
prehended at his home and turned over to military 
authorities. The law officer instructed the court in 
part as follows: “that his desertion, if any, was of a 
duration and was terminated as alleged, this specifica- 
tion alleges termination by apprehension.” 

On the basis of U. S. v. Nickaboine, 3 USCMA 152, 
11 CMR 152 a Navy board of review determined that 
the law officer erred in not giving more complete in- 
structions on the method of return to military control. 
The board affirmed a finding of desertion terminated by 
surrender. The Judge Advocate General certified a 
question concerning correctness of the law officer’s in- 
structions to the Court of Military Appeals. (For digest 
of issues see October 1955 JAG Journal p. 2.) 

The Court was of the opinion that the board had mis- 
interpreted the Nickaboine decision. Although the 
Court did require by the Nickaboine decision that the 
court-martial find beyond a reasonable doubt that the 
accused was apprehended. It did not intend, the Court 
continued, to require law officers to define the word 
“apprehension” without request. 

«“* * * We believe the law is now well understood 
that the duty placed upon the shoulders of a law officer 
to instruct sua sponte goes no further than to require 
him to do this: (1) give the court-martial guidance 
upon all elements of the offense; and (2) give instruc- 
tion upon those issues which are raised reasonably by 
the evidence and are so closely interwoven into the pat- 
tern of the crime that the court-martial could not fairly 
determine guilt or innocence without being advised to 
consider and decide the issue within the limitations laid 
down. * * * That is as far as we have been willing 
to go in that direction. The other fixed principle is 
that instructions defining words of common usage, mili- 
tary terms and phrases well known in the services, and 
matters in clarification, or amplification, need not be 
given without a request on the part of the accused.” 


* & * 


U.S. v. McDonald, 6 USCMA 575, 20 CMR 291. 
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